CHAPTER TWENTY-TWO

EXCEPTIONS

Article 22.1: General Exceptions
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(©)

for the conservation of living or non-living exhaustible natural resources.

Article 22.2: National Security

This Agreement is not to be construed:

(a)

(b)

(©)

to require either Party to furnish or allow access to information if that
Party determines that the disclosure of the information would be contrary

to its essential security interests;

to prevent either Party from taking actions that it considers necessary for

the protection of its essential security interests:

Q) relating to the traffic in arms, ammunition, and implements of war
and to traffic and transactions in other goods, materials, services,
and technology undertaken directly or indirectly for the purpose of

supplying a military or other security establishment;

(i) taken in time of war or other emergency in international relations;

or

(iii)  relating to the implementation of national policies or international
agreements respecting the non-proliferation of nuclear weapons or

other nuclear explosive devices; or

to prevent either Party from taking action in pursuance of its obligations
under its international agreements for the maintenance of international

peace and security.

Article 22.3: Taxation

1. Except as set out in this Article, this Agreement does not apply to a taxation
measure.
2. @ This Agreement does not affect the rights and obligations of either Party

under a tax convention. In the event of inconsistency between this
Agreement and a tax convention, the tax convention shall prevail to the

extent of the inconsistency.
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(b) In the case of a tax convention between the Parties, the competent
authorities under that convention shall have the sole responsibility for
determining whether an inconsistency exists between this Agreement and

that convention.
3. Notwithstanding paragraph 2:

@ Article 2.2 (National Treatment) and the provisions of this Agreement
necessary to give effect to that Article apply to a taxation measure to the
same extent as Article 111 of the GATT 1994; and

(b) Acrticles 2.8 (Export Duties, Taxes or Other Charges) and
2.9 (Most-Favoured-Nation Treatment for Internal Taxes and Emissions

Regulations) apply to a taxation measure.
4. Subject to paragraphs 2 and 5:

@ Acrticles 9.2 (National Treatment), 10.2 (National Treatment), and
10.5 (Cross-Border Trade) apply to a taxation measure on income, on
capital gains, or on the taxable capital of corporations that relates to the
purchase or consumption of particular services, except that this
subparagraph does not prevent a Party from conditioning the receipt or
continued receipt of an advantage relating to the purchase or consumption
of particular services on requirements to provide the service in its

territory; and

(b) Articles 8.3 (National Treatment) and 8.4 (Most-Favoured-Nation
Treatment), Articles 9.2 (National Treatment) and
9.3 (Most-Favoured-Nation Treatment), and Articles 10.2 (National
Treatment) and10.3 (Most-Favoured-Nation Treatment) apply to all
taxation measures, other than those on income, on capital gains, or on the

taxable capital of corporations, or taxes on inheritances and gifts.
5. Paragraph 4 does not:

€)) impose a most-favoured-nation obligation with respect to an advantage

accorded by a Party pursuant to a tax convention;
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(b) impose a national treatment obligation with
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Article 22.6:
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Annex 22-A

Taxation and Expropriation

The determination of whether a taxation measure, in a specific fact situation,

constitutes an expropriation requires a case-by-case, fact-based inquiry that considers all

relevant factors relating to the investment, including the factors listed in Annex 8-B

(Expropriation) and the following considerations:

(@)

(b)

(©)

(d)

the imposition of taxes does not generally constitute an
expropriation. The mere introduction of a new taxation measure or
the imposition of a taxation measure in more than one jurisdiction
in respect of an investment generally does not in and of itself

constitute an expropriation;

a taxation measure that is consistent with internationally
recognised tax policies, principles, and practices does not
constitute an expropriation. In particular, a taxation measure aimed
at preventing the avoidance or evasion of taxation measures

generally does not constitute an expropriation;

a taxation measure that is applied on a non-discriminatory basis, as
opposed to a taxation measure that is targeted at investors of a
particular nationality or at specific taxpayers, is less likely to

constitute an expropriation; and

a taxation measure generally does not constitute an expropriation if
it was already in force when the investment was made and

information about the measure was publicly available.
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